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BY-LAWS
OF
MERRIFIELD VILLAGE HOMEOWNERS ASSOCIATION

ARTICLE 1.
NAME AND LOCATION

The name of the corporation is Merrifield Village Homeowners Association,
hereinafter referred to as the "Association." The principal office of the corporation
shall be located at the Properties as defined below, but meetings of members and
directors may be held at such places within the State of Nebraska as may be
designated by the Board of Directors.

ARTICLE I1.
DEFINTTIONS

Section 1. "Association" shall mean and refer to the Merrifield Village
Homeowners Association, its successors and assigns. A

Section 2. "Common Facilities" may include parks (public or otherwise);
dedicated and non-dedicated roads, paths, ways and green areas; signs; and entrances,
all of which shall be contained within the Merx_‘iﬁeld Village subdivision.

Section 3. "Declarant” shall mean and refer to Benchmark Homes, Inc, a
Nebraska corporation, and its successors and assigns, if such successors or assigns
should acquire more than one undeveloped lot from the Declarant for the purpose of -
development.

Section 4. "Declaration” shall mean and refer to the Declaration of Covenants,
Conditions and Restrictions applicable to the Properties and recorded in the Office of
the Register of Deeds of Douglas County, Nebraska. The term Declaration shall
include all amendments thereto: (i) amending the provisions of the Declaration
pursuant to Article VI of the Declaration, and (ii) submitting additional real estate to
the terms of the Declaration and the jurisdiction of the Association ("Supplementary
Declaration"), whether or not such amendments add provisions to the Declaration
reflecting the unique character of the real estate being added.

Section 5. "Lot" shall mean and refer to any platted lot shown upon a recorded
subdivision plat of any part of the Properties, exclusive of the Common Facilities, and
includes any improvements now or hereafter appurtenant to that real estate.

Section 6. "Member" shall mean and refer to those persons entitled to
membership as provided in the Declaration.



Section 7. "Owner" shall mean and refer to the record owner, whether one or
more persons or entities, of the fee simple title to any Lot which is a part of the
Properties, including contract purchasers, but excluding those having such interest
merely as security for the performance of an obligation. In the event that any Lot is
leased for a period in excess of five (5) years, the Owner shall be deemed to be the
lessee under said lease, except where the leasehold interest is not subject to the
Declaration.

Section 8. "Properties" shall mean and refer to that certain real property
described in and subject to the Declaration of Covenants, Conditions and Restrictions,
filed of record in the Miscellaneous Records in the Office of the Register of Deeds of
Douglas County, Nebraska, at Book 2/3% , Page é;,ff,, and such additions thereto as
may hereafter be brought within the jurisdiction of the Association.

ARTICLE I11.
MEETING OF MEMBERS

Section 1. Annual Meetings. The annual meeting of the Members shall be
held at the times and places designated by the Board of Directors from time to time.
The annual meeting of Members for any year shall be held no later than fourteen (14)
months after the last annual meeting of the Members. As long as there are Class B
members as provided in the Declaration, the Declarant may waive the annual meeting
in its sole discretion.

Section 2. Special Meetings. Special meetings of the Members may be called
at any time by the Board of Directors, or upon written request of the Members who are

entitled to vote five percent (5%) of all of the votes of the membership.

Section 3. Notice of Meeting. Written notice of each meeting of the Membexs
shall be given by, or at the direction of, the secretary or person authorized to call the
meeting, by mailing a copy of such notice, postage prepaid, at least ten (10) days but
not more than thirty (30) days before such meeting to each Member entitled to vote
thereat, addressed to the Member's address last appearing on the books of the
Asseciation, or supplied by such Member to the Association for the purpose of notice.
Such notice shall specify the place, day and hour of the meeting, and, in the case of a
special meeting, the purpose of the meeting.

Section 4. Quorum. The presence at the meeting of Members entitled to cast
fifty percent (50%) of the votes of the membership shall constitute a quorum for any
action except as otherwise provided in the Articles of Incorporation, the Declaration,
or these By-Laws. If, however, such quorum shall not be present or represented at any
meeting, the Members entitled to vote thereat shall have the power to adjourn the
meeting from time to time, without notice other than announcement at the meeting,
until a quorum as aforesaid shall be present or be represented. Whenever reference
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is made to consent or a vote of Members, the number of votes allocated to Members
shall be considered rather than the number of Members.

Section 5. Proxies. At all meetings of Members, each Member may vote in
person or by proxy. All proxies shall be in writing and filed with the Secretary. Every
proxy shall be revocable and shall automatically cease upon conveyance by the
Member of the Member's Lot.

Section 6. Action by Written Ballot. The Board of Directors shall have the
right to conduct annual, regular or special meetings of the Members by delivering a
written ballot to every member entitled to vote as provided in the Nebraska Nonprofit
Corporation Act.

ARTICLE 1V,
BOARD OF DIRECTORS: SELECTION: TERM OF OFFICE

Section 1. Number. The affairs of this Association shall be'managed by a
Board of thxee (3) Directors, who shall be Membexrs of the Association.

Section 2. Term of Office. At the next annual meeting the Members shall elect
one director for a term of three (3) years, one director for a term of two (2) yeaxs, and
one director for a term of one (1) year; and at each annual meeting thereafter, the
Members shall elect the number of directors required to replace the director whose
term is expiring, such directors to be elected for a term of three (3) years.

Section 3. Removal. Any director may be removed from the Board, with or
without cause, by a majority vote of the Members of the Association. In the event of
death, resignation or removal of a director, his successor shall be selected by the
remaining members of the Board and shall serve until the next election of directors at
which time a new director will be elected to serve the remainder of the unexpired term
of the director for whom an appointment has been made.

Section 4, Compensation. No director shall receive compensation for any
service he may render to the Association. However, any director may be reimbursed
for his actual expenses incurred in the performance of his duties.

Section 5. Action Taken Without a Meeting. The directors shall have the
right to take any action in the absence of a meeting which they could take at a meeting
by obtaining the written approval of all of the directors. Any action so approved shall
have the same effect as though taken at a meeting of the directors.



ARTICLE V.
NOMINATION AND ELECTION OF DIRECTORS

Section 1, Nomination. Nomination for election to the Board of Directors shall
be made by a Nominating Committee. Nominations may also be made from the floor
at the annual meeting. The Nominating Committee shall consist of a Chairman, who
shall be a member of the Board of Directors, and two or more Members of the
Association. The Nominating Committee shall be appointed by the Board of Directors
prior to each annual meeting until the close of the next annual meeting and such
appointment shall be announced at each annual meeting. The Nominating Committee
shall make as many nominations for election to the Board of Directors as it shall in its
discretion determine, but not less than the number of vacancies that are to be filled.
The Nominating Committee shall also make nominations to replace a vacancy on the
Board of Directors.

Section 2. Election. Election to the Board of Directors shall be by secret
written ballot. At such election the Members or their pl‘OXleS may cast, in respect to
each vacancy, as many votes as they are entitled to exexcise under the provisions of the
Declaration. The persons receiving the largest number of votes shall be elected. Each
Owmer shall be entitled to as many votes as the number of vacancies on the Board of
Directors to be filled.

ARTICLE VL,
MEETINGS OF DIRECTORS

Section 1. Regular Meetings. Regular meetings of the Board of Directors shall
be held monthly without notice, at such place and hour as may be fixed from time to
time by resolution of the Board, provided that any monthly meeting may be waived by
the Board.

Section 2. Special Meetings. Special meetings of the Board of Directors shall
be held when called by the president of the Association, or by any two (2) directors,
after not less than three (3) days notice to each director.

Section 3. Quorum. A majority of the number of divectors shall constitute a
gquorum for the transaction of business. Every act or decision done or made by a
majority of the directors present at a duly held meeting at which a quorum is present
shall be regarded as the act of the Board.
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ARTICLE VII.
POWERS AND DUTIES OF THE BOARD OF DIRECTORS
Section 1. Powers. The Board of Directors shall have power to:

a. adopt and publish rules and regulations governing the use of the
Commeon Facilities, and the personal conduct of the Members and their guests
thereon, and to establish penalties for the infraction thereof; provided, however,
that such rules, regulations and penalties must be approved at a meeting of the
Members before the same shall be effective;

b. suspend the voting rights of a Member during any period in which
such member shall be in default in the payment of any assessment levied by the
Association. Such rights may also be suspended after notice and hearing, for a
period not to exceed sixty (60) days for infraction of published rules and
regulations;

c. exexcise for the Association all powers, duties and authority vested
in or delegated to this Association and not reserved to the membership by other
provisions of these By-Laws, the Articles of Incorporation, or the Declaration;

d. declare the office of a member of the Board of Directors to be vacant
in the event such member shall be absent from three (3) consecutive regular
meetings of the Board of Directors; and

e. employ a manager, independent contractors, or such other
employees as they deem necessary, and to prescribe their duties.

Section 2. Duties. It shall be the duty of the Board of Directors to:

a. cause to be kept a complete record of all its acts and corporate
affairs and to present a statement thereof to the Members at the annual
meeting of the Members, or at any special meeting when such statement is
requested in writing by one-third (1/3) of the Members who are entitled to vote;

b. - supervise all officers, agents and employees of this Association, and
to see that their duties are properly performed;

c. as more fully provided in the Declaration, to:

(1) fix the amount of the annual assessment
against each Lot;



(2)  send written notice of each assessment to every
Owner subject thereto in advance of each annual
assessment period; and

(3) foreclose the lien against any property for
which assessments are not paid within ten (10) days after
due date or to bring an action at law against the owner
personally obligated to pay the same.

d issue, or cause an appropriate officer to issue, upon demand by any
person, a certificate setting forth whether or not any assessment has been paid.
A reasonable charge may be made by the Board for the issuance of these
certificates. If a certificate states an assessment has been paid, such certificate
shall be conclusive evidence of such payment;

e. procure and maintain adequate liability and hazard insurance on
property owned by the Association;

f cause all officers or employees having fiscal responsibilities to be
bonded, as it may deem appropriate;

g. cause the repair, maintenance, administration and replacement of
the Common Facilities and any personal property or fixtures related thereto;
and

h. otherwise carry out the directions of the Members in accordance

with the Declaration, the Axticles of Incorporation and these By-Laws.

ARTICLE VIIL
OFFICERS AND THEIR DUTIES

Section 1. Enumeration of Offices. The officers of this Association shall be
a president and vice-president, who shall at all times be members of the Board of
Directors, a secretary, and a treasurer, and such other officers as the Board may from
time to time by resolution create. ‘

Section 2. Election of Officers. The election of officers shall take place at the
first meeting of the Board of Directors following each annual meeting of the Members,

Section 3. Term. The officers of this Association shall be elected annually by
the Board and shall each hold office for one (1) year unless he or she shall sooner
resign, or shall be removed, or be otherwise disqualified to serve. No person shall
succeed himself or herself as President of the Association.



Section 4, Special Appointments. The Board may elect such other officers as
the affairs of the Association may require, each of whom shall hold office for such
period, have such authority, and perform such duties as the Board may, from time to
time, determine,

Section 5. Resignation and Removal. Any officer may be removed from office
with or without cause by the Board. Any officer may resign at any time by giving
written notice to the Board, the president or the secretary. Such resignation shall take
effect on the date of receipt of such notice or at any time later specified therein, and
unless otherwise specified therein, the acceptance of such resignation shall not be
necessary to make it effective.

Section 6. Vacancies. A vacancy in any office may be filled by appointment by
the Board. The officer appointed to such vacancy shall serve for the remainder of the
term of the officer he or she replaces.

Section 7. Duties. The duties of the officers are as f"-.‘.l.l,‘_’,‘,’.'."ﬁf.,.‘ o
Presiden

a. The president shall preside at all meetings of the Board of
Directors; shall see that orders and resolutions of the Board are carried out;
shall sign all leases, mortgages, deeds and other written instruments and shall
co-sign all checks and promissory notes.

Vice Presid

b. The vice-president shall act in the place and stead of the president
in the event of the President's absence, inability or refusal to act, and shall
exercise and discharge such other duties as may be required by the Board.

Secretary

c. The secretary shall record the votes and keep the minutes of all
meetings and proceedings of the Board and of the Members; serve notice of
meetings of the Board and of the Members; keep appropriate current records
showing the Members of the Association together with their addresses, and shall
perform such other duties as required by the Board. The duties of the secretary
may be delegated to an administrator.

asurer

d. The treasurer shall receive and deposit in appropriate bank
accounts all monies of the Association and shall disburse such funds as directed
by resolution of the Board of Directors; shall co-sign all checks and promissory
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notes of the Association; keep proper books of account; cause an annual audit
of the Association books to be made by a public accountant at the completion of
each fiscal year; and shall prepare an annual budget and a statement of income
and expenditures to be presented to the membership at its regular annual
meeting, and deliver a copy to each of the Members. The duties of the treasurer
may be delegated to an administrator.

ARTICLE IX.
COMMITTEES

The Association shall appoint a Nominating Committee, as provided in these By-
Laws and, in addition, the Board of Directors shall appoint other committees as
deemed appropriate in carrying out its purpose.

ARTICLE X,
INDEMNIFICATION OF OFFICERS AND DIRECTORS -~

The Association shall indemnify every Director and Officer, his or her heirs and
personal representatives against all loss, costs and expense, including counsel fees,
reasonably incurred by such Director or Officer in connection with any action, suit or
proceeding to which he or she may be made a party by reason of being or having been
Director or Officer of the Association, except as to matters as to which such Dixector
or Officer shall be finally adjudged in such action, suif or proceeding to be liable for
gross negligence or willful misconduct. In the event of a settlement, indemnification
shall be provided only in connection with such matters covered by the settlement as
to which the Board of Directors may determine that the person to be indemnified has
not been guilty of gross negligence or willful misconduct in the performance of his or
her duty as such Director or officer in relation to the matter involved. The foregoing
rights shall not be exclusive of other rights to which such Director or officer may be
entitled. All liability, loss, damage, costs and expense incurred or suffered by the
Association by reason of arising out of, or in connection with the foregoing
indemnification provisions shall be treated and handled by the Association as common
expenses; provided, however, that nothing in this Article X shall be deemed to obligate
the Association to indemnify any Member or Owner, who is or has been a Director or
officer of the Association, with respect to any duties or obligations assumed or
liabilities incurred by him or her under and by virtue of the Declaration as an Owner
or a Member of the Association. In addition, the Association shall provide Director's
liahility insurance for each Director in such amounts as may be determined by the
Board of Directors. ‘



ARTICLE XI.
BOOKS AND RECORDS
The books, records and papers of the Association shall at all times, during
reasonable business hours, be subject to inspection by any Member. The Declaration,
the Articles of Incorporation and the By-Laws of the Association shall be available for
inspection by any Member at the principal office of the Association, where copies may
be purchased at reasonable cost.
ARTICLE XII.
ASSESSMENTS

As more fully provided in the Declaration, each Member is ob}igated to pay to
the Association annual and special assessments which are secured by a continuing lien

upon the property against which the assessment is made. Any assessments which are

not paid when due shall be delinquent. If the assessment is fiot paid within ten (10)
days after the due date, the assessment shall bear interest from the date of
delinquency at the rate of sixteen percent (16%) per annum until paid in full, and the
Association may bring an action at law against the Owner personally obligated to pay
the same or foreclose the lien against the property, with interest and costs.

ARTICLE XIIL
AMENDMENTS
Section 1. These By-Laws may be amended, at a regular or special meeting of
the Members, by a vote of two-thirds (2/3) of the Members entitled to vote at such
meeting; provided, however, that the quorum requirements for a meeting under this
section shall be two-thirds (2/3) of the votes of the membexrship.
Section 2. In the case of any conflict between the Articles of Incorporation and

these By-Laws, the Articles shall control; and in the case of any conflict between the
Declaration and these By-Laws, the Declaration shall control.

0031634.02
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In compliance with the requirements of the Nebraska Nonprofit Corporation
Act, the undersigned, both of whom are residents of Nebraska and both of whom are
of lawful age, have this day voluntarily associated themselves together for the
purpose of forming a corporation not for profit and do hereby certify:

ARTICLE 1.
NAME

The name of the corporation is Merrifield Village Homeowners Association,
hereinafter called the "Association”.

ARTICLE II.
MUTUAL BENEFIT CORPORATION
The Association is a mutual benefit corporation.
o’ ARTICLE IIL
REGISTERED AGENT AND REGISTERED OFFICE

The initial registered office of the Association 1s located at 2120 South 72nd
Street, Suite 1250, Omaha, Nebraska 68124 and James F. Kasher, whose address is
the same as the registered office of the Association, is hereby appointed the initial
registered agent of the Association.

ARTICLE IV,
PURPOSE AND POWERS OF THE ASSOCIATION

This Association does not contemplate pecuniary gain or profit to the members
thereof, and the specific purposes for which it is formed are to provide for operation,
maintenance, preservation and architectural control of the Lots and Common
Facilities within the tracts of property hereinafter described and such additional
tracts of property as the Board of Directors of this Association shall determine, all as
required and defined in the Declaration of Covenants, Conditions and Restrictions,
hereinafter called "Declaration", applicable to each said tract of property and recorded
or to be recorded in the Office of the Register of Deeds of Douglas County, Nebraska,
initially including the real property described as follows, to wit:



Lots 1 to 118, inclusive, and Outlots A, B and C, in Merrifield Village,
a subdivision as surveyed, platted and recorded in Douglas County,
Nebraska,

and to promote the health, safety, welfare and recreational and residential purposes
of the owners within the above-described property and any additions thereto as may
hereafter be brought within the jurisdiction of this Association; for these purposes to:

a. exercise all of the powers and privileges and to perform all
of the duties and obligations of the Association as set forth in the
Declaration, as the same may be amended from time to time as therein
provided, said Declaration being incorporated herein as if set forth at
length;

b. fix, levy, collect and enforce payment by any lawful means,
of all charges or assessments pursuant to the terms of the Declaration;
to pay all expenses in connection therewith and all office and other
expenses incident to the conduct of the business of the Association,
including all licenses, taxes or governmental charges levied or imposed
against the property of the Association;

c. acquire (by gift, purchase or otherwise), own, hold, improve,
build upon, operate, maintain, convey, sell, lease, transfer, dedicate for
public use or otherwise dispose of real or persomal property in
connection with the affairs of the Assoctation;

d. borrow money, and with the assent of two-thirds (2/3) of the
votes of members, mortgage, pledge, deed in trust, or hypothecate any
or all of its real or personal property as security for money borrowed for
debts incurred; ‘

e. participate in mergers and consclidations with other
nonprofit corporations organized for the same purposes or annex
additional property, provided that any such merger, consolidation or
annexation shall have the assent of two-thirds (2/3) of the votes of
members;

f. have and to exercise any and all powers, rights and
privileges which a corporation organized under the Nonprofit
Corporation Act of the State of Nebraska by law may now or hereafter
have or exercise.



ARTICLE V.
MEMBERSHIP

The Association will have members. Every person or entity who is a record
owner of a fee or undivided fee interest in any Lot which is subject by covenants of
record to assessment by the Association, including contract purchasers, shall be a
member of the Association. The foregoing is not intended to include persons or
entities who hold an interest merely as security for the performance of an obligation
or who hold a leasehold interest which is not subordinate to the Declaration. The
lessee under a lease of five (5) years or longer shall be considered to be the owner of
a Lot rather than the fee simple title holder. Membership shall be appurtenant to
and may not be separated from ownership of any Lot which is subject to assessment
by the Association.

ARTICLE VL
VOTING RIGHTS
The Association shall have two classes of voting membership:

Class A. Class A members shall be all members with the
exception of the Declarant (as defined in the Declaration) and shall be
entitled to one vote for each lot owned which is subject to assessment by
the Asscciation. When more than one persons holds an interest in any
such lot, all such persons shall be members. The vote for such lot shall
be exercised as they among themselves determine, but in no event shall
more than one vote be cast with respect to any lot.

Clags B. The Class B member(s) shall be the Declarant (as
defined in the Declaration) and shall be entitled to three (3) votes for
each lot owned which is subject to assessment by the Association. The
Class B membership shall cease and be converted to Class A
membership on the happening of any of the following events, whichever
occurs earlier:

a. When the total votes outstanding in the Class
A membership equal eighty percent (80%) of the total votes
outstanding for all classes of membership;

b. The Declarant shall state in writing that the
Class B membership has ceased; or

e. Ten (10) years after the date of filing of these
Axticles of Incorporation. .



ARTICLE VII.
BOARD OF DIRECTORS

The affairs of the Association shall be managed by a board of three (3)
directors, who shall be members of the Association, or agents or employees of the
Declarant. The number of directors may be changed by amendment of the by-laws
of the Association, and will automatically change to five (5) when the Class B
membership ceases.

At the first annual meeting, the members shall elect one director for a term of
three (3) years, one director for a term of two (2) yvears and one director for a term
of one (1) year; and at each annual meeting thereafter, the members shall elect the
number of directors required to replace the director whose term is expiring, such
directors to be elected for a term of three (3) yeaxs.

ARTICLE VIIIL
DISSOLUTION

The Association may be dissolved by assent given in writing and signed by not
less than two-thirds (2/3) of the members. Upon dissolution of the Association, other
than incident to a merger or consolidation, and after payment of any obligations of
the Association, the assets of the Association shall be dedicated to an appropriate
public agency or other nonprofit corporation for use for purposes similar to those for
which this Association was created. In the event that such dedication is refused
acceptance, such assets shall be granted, conveyed and assigned to any nonprofit
corporation, association, trust or other organization to be devoted to such similar

purposes.
ARTICLE IX,

'DURATION
This corporation shall have perpetual existence.
ARTICLE X,
AMENDMENTS

Amendment to these articles shall require the assent of two-thirds (2/3) of the
votes of the members, '



—'\ ARTICLE X1,
INCORPORATOR
The name and address of the incorpﬁrator is:
James F. Kasher

2120 South 72" Street, Suite 1250
Omaha, Nebraska 68124

IN WITNESS WHEREOF, for the purpose of forming this corporation under
the laws of the State of Nebraska, I, the undersigned, constituting the incorporator
of this corporation, have executed these Articles of Incorporation this 10% day of July,

1997. v
i s ) /{5” d E::
;Vs{mes F. Kasher

N 0031517.61
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DECLARATION OF COVENANTS, CONDITIONS AND RESTRICTIONS
_FOR MERRIFIELD VILLAGE, A SUBDIVISION . e
IN DOUGLAS COUNTY, NEBRASKA

THIS DECLARATION is made on the date berefuafter set forth by BENCHMARK
HOMES, INC., a Nebraske corporation, hereinafter referred to as "Declarant®, and those other
signatories hereto who join in this Declaration and all of the actions taken by E!w Declamnt herein
by their signstures below.

WITNESSETH:

WHEREAS, Declarant is the owaer of certain real estate hereinafter referred to as the
*Properties* in the County of Douglas, State of Mebraska, described as follows:

Lots 1 through 119, inclusive, and Outlots A, B and C, in Merxificld Village, a
subdivision as surveyed, platted, and recorded in Douglas County, Nebraska;

and

WHEREAS, Dedlarant is desirous of providing easements, restrictions, covenants and -
conditions for the use of the Properties for the purpore of protecting the value and dwirabﬂny
of said property.

. NOW THEREFORE, Declarant hereby declares that all of the Properties shall be held,
sold and conveyed subject to the following easoments, restrictions, covenants and conditions
which are for the purpose of protecting the value and desirability of, and which shafl run with
the real property sbove described and shall be binding on all parties having any right, title of
interest in the Properties or any part thereol, their heirs, successors and assigns, and shall inure
to the benefit of each owner thereof for a period of twenty-five (25) years from the date of filing
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this Declaration, at which time thiz Declaration shall be automatically extended for successive
periods of ten (10) years, by writien agreement of two-thirds (2/3) majority of the then owners
of the Lots, sald agreement to be executed and recorded in the manner provided by law for
conveyance of real estats in the State of Nebraska, This Declaration may be amended by the
Declarant, or any person, firm, corporation, partnership or entity designated In writing by the
Declarant, in any manner it shall determine in its full and absolute discretion for a period of
seven (7) years from the date hereof. The terms and provisions of Articles IF and 1[I herein,
dealing with the structure and activities of the Association, shall not become effective until
directed in writing by the Declarant or at the end of eight (8) years from the date hereof,
whichevet shall first occur, ,

ARTICLE L
DEFINITIONS

Section 1, "Association" sixafl mean and refer to Merrifleld Village Home Owners
Association, its successers and assigns.

St 2, "By-Lavs? il . th By-Liws adopid by s Asociton s ey

exist a5 amended from time to Hme.

Section 3. "Committes” shall mean and refer fo an architectural control committee
composed of three (3) or more representatives appointed by the Declarant of 3 majority of the
owners, as provided in Article IV hereof.

Section 4. *Commeon Facilities* may include parks (public or otherwise); dedicated and
sion-dedicated roads, paths, ways and green areas; signs; the Outlots and enirasioes for Merrifield
Village. -

Section 5. "Declarant® shall mean and refer to Benchmark Homes, Ine,, & Nebraska
corporation, and its successors and essigas, if such successors or assigns shoukd acquire more
than one pndeveloped Lot from the Declarant for the purpose of development.

“Lot® shall mean and tefer 1o any platted Iot shown wpon any recorded
subdivision mep of any part of the Properties with the exception of the Gutlots, and Lot 118
which will he a patk area, and includes any improvements now or hereafter appurtenant to that
real estate. : . . .

Secilon 7., “Outlot” shall mean and refer to Outlots A, B and C which shall be utilized
and maintained for the general use and purposes of the Owners, their families'and invitees, as
sireets, paths and sidewalks for ingress, egress and other pormal or related activities,

Section 8. “Owner® shall mean and refer to the record owner, whether ons or more

-persons or entities, of a fee simple title to any ot which is a part of the Properties, including
‘conitact purchasers, but oxcluding those having such interest merely as security for the

petformance of an obligation.




Section 9. "Properties” shafl mean and refer to those lots described in the foregoing
. "WHEREAS" clause, and such additions thereto as may hereafter be made subject o thess
Declarations.

ARTICLE 1L
MEMBERSHIP AND YOTING RIGHTS

Section 1. Bvery owner of a2 Lot which is subject to assessment by the Association, ag
provided for in Article ITI hereof, shall be & member of the Association. Membership shall be
sppurienart to and may not be separated from ownetship of any Lot whick is subject to
assessment. Memberslip of any Owner sheil terminate upon conveyance of the interest of such
person in a Lot 0 2 new Owner.

Seckion 2. The Asscciation shall have twa classes of voting membership consisting of the
following:

Class A. Class A members shall be all Owners with-the exseptiomofthe -~~~ =" 7"

Declarant and shell be entitled to one vote for each lot owned, When more than
one person owns an interest in any Lot, all such persons shall be members, The
vote for such Lot shall be exercised as they among themselves defermine, but in
no'event shall more than one vote be cast with respect to any Lot

Class B member(s) shall ba the Declarant and shall be eatitled
to three {3) votes for sach Lot owned. The Class B membership shall cease and
be converied to Class A membership on the happening of any of the following
events, whichever occurs eariier:

: 8. When the tofal votes outstanding {g the Class A
-membership equal eighty percent (80%) of the totsl votes
outstanding {or both classes of membership, or

b.  Ten (10) years after the date of filing of this
Declaration, or

c. The \éﬁm direction of Declarant,

Declarant, for each lot owmd within the Propem hereby cowmnts and mh Owner of any
Lot by acceptance of an instrument of conveyance thereef, whether by deed, lease, land contract
or otherwise, and whether or not it shall be so expressed in such instrument of conveyance, is
deemed 10 covenant and agrees to pay to the Association: (1) annual aseessments or charges, and




(2) special assessments for capital improvements, such assessments to be established and
collected as hereinafier provided. The annual and specil assessments, together with interest
from the due date at the rate determined in Section 12 of this Article, and such reasonable iate
fees as shall be set by the Board of Directors from time to time, shall be a charge on the land
and shall be a continuing lien upon the property against which each such assessment is made.
Bach such assessment, together with interest and lafe fees, shall also be the personal obhgatmn
of the person who was the owner of such property at the time when the assessment fell due. The
personal cbligation for delinquent assessments shall not pass to an Owner's successors in title
unless expressly assumed by them.

Section 2. Pury r Assessments. The Assessments levied by the Association shall
be used exclusively to prmnow the residential and recreetional purposes, health, safety and
welfare of the Owners and their respective licensees and invitees and for the improvement and
maintenance of the Common Facilities. The annusl assessments may be used, among other
things, to pay the costs of operating and maintaining the Common Facilities; general public
Hability and hazard insurance, director's Hability insurance, workman's compensation insurance,
and other appropriate types of insurance; upkeep and maintenance of the park areas; landscaping

services; repalrs; replacement; maintenance supplies; and such other items as may be determined
by the Board of Directors for the promotion of the purposes of the Assoclation.

4

Section 3. 4 f Association. The Association will assuie the obligation to
maintzin the iau;lseapdng aud signage ior ‘the common eniryway to the Pmperﬂes in generally
good and neat conciition.. The Association will install the strest lights in the private way and
public siveets. In addition, the Association will maintain the paving and sidewalks in the Outlots
and the strezt lights and decorative pavement crosswalks in the public streets and private ways,
in good and satsfeciory condition and will make all necessary repairs snd replacements as
needed. Electrical bills for the private way and public street lighting will be paid by the
Association.  The Association will also arrange for removal of snow from the private sireets on
Outlots A and B. The obligations stated in this paragraph are not intended to limit the powers
and rights of the Association with respect to the performance of any other functions which may
be suitable or desirable hereunder.

&.ﬁkm&ﬂn At 1easi fifty (50) days before tha bagmaing o£ the Ammanon 8 ﬁwal
year, the Board of Directors shall adopt an annual budget by estimating the amount of money
necessary to make payment of all estimated expenses growing out of or connected with those
{iems described in Section 2 for the purpose of agsessments. Within thirty (30) days after making

the budget, the Board of Directors shall provide a summary of the budget to all Ownets and shall

‘st a date for the annual meeting of the members at which the ratification of the budget shall be
considered and voted on. In the ¢vent the proposed budget is rejocted at the anmal meeting, the :
ansual budget last ratified by the Osvners shall be continned. until such tine.as the Ovners.catify.. -
a subsequent budget preposed by the Board of Ditectors, Promptly upon ratification of the
budget for the ensuing year, the Board of Directors shall determine the amount of the annual
assessment to be levied against each Lot and shall give written notlce 0 each Owner of the
amount of the annual assessment. “The omdssion or faflure fo fix the assessment or deliver or

4
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mail a statement for any period shali not be deemed a waiver, modification or release of Owners
to pay the same. In determining the amount of the annual assessment to be paid by the Owners,
consideration shall be given to all soutces of income of the Assactation other than the annual
assessments. As long as there is a Class B membership, the procedure for budgets, annual
ussessments and special assessments as described herein may be waived in the discretion of the
Declarant, and, in that event, the Declarant shall determine the amount of any assessments to be .
levied against the Lots and shall make a1t decigions regarding the operation and maintegance of
the common entrance and the Outlots, .

Section 5, Special Assessments.- In addition to the annual assessments authorized above,
the Association may levy, in any assessment year, a special assessinent applicable to that year
only, for the purpose of defraying, in whole or in part, the cost of any construction,
reconstruction, fepair or replacement of a capital improvement upon the Common Facilities,
including fixtures and personal property zelated thereto, or the amount by which the Board of
Ditectors estimate that actua) costs, expenses and labilities of the Association, will exceed those
budgeted for the fiscal year, provided that any assessment shall have the assent of two-thirds
(2/3) of the votes of the members who are voting in person or by proxy at a meeting duly called
for this purposs. :

Y
orm Kate

fixed at a uniform rate for al} Lots,

Section 7. Dale of ynencement SUL. yents Dye Dates
agsessments provided for herein shall commence as to all Lots at such time ‘and in such amount
!_\ as may be determined by the Board of Directors. Thereafter, the Board of Directors shall fix
the amount of the annual assessment in the manner provided in Section 3 and the assessment year
shall be deemed to begin on January 1 of one year and end on December 31 of the same year.
Assessments may be collected on whatever basis is deemed to be reasomable by the Board of
Directors, but in no event less often then angually.. The Associstion shall, upon demand, and
for a reasonable charge, furnish a certificate signed by an pfficer of the Association setting forth
whether the asscssiments on a specified Lot have been paid. A propesly executed certificate of
the Association as to the status of assessments on a Lot is binding upon ttie Assodiation as of the
date of its issuance.

£t Dontiiil

0 Pa BSOS 5: Remedi the Associatiog. Any
assessment, or part thersof, not paid within thirty (30) days after e date shall also bear
interest from the due date at the annual rate of three percent (3%) above the national prime rate
of interest as stated in the Wall Street Journat (or, in the absence thereof, such other publication
which regularly reports the same) on the due date or as soon thereafter as available, The
Association may bring an action at Jaw against the Owter personclly obligated to pay any
delinquent assessment, or may foreclose the len against the Owner's Lot in the same manner a3
mortgages or other liens against real property are enforceable-in the State of Nebraska at the time---
such lien atlses. No Owner may waive or otherwise escape liability for the assessments provided
for herein by abandonment of the Owner's Lot.

2

Section 9, Subordination of the fen to Morggages. 'The lien of the assessments
provided for herein shall be subordinate to the lien of any first mortgage. Sale ortransfer of any
Lot shall not affect the assessment liecn, However, the sale or transfer of any Lot putsuant to

5




mortgagg foreclosure of any psooeedmg in Hew thereof, shall extinguish the len -of such
" assessment as to payments which become due priox to such sale or transfer, No sale or transfer

shall release such Lot from ﬁabfhty for any assessments thereafter becoming due or from the licn
- thereof,

ARTICLE IV.
ARCHITECTURAL CONTROL

Section 1, .. No dweling; building; fence, other than fences constructed by Declarant;
wall; pathway; driveway; patio; patio cover or enclosure; deck; reck gerden; trechouss;
swimmniing poel; tenuis court; dog house; flag pole; solar heating or cooling collecting panels,
device or eguipment; tool shed; or other external improvement, above ot below the surface of
the ground (herein all referred to as any "Improvement®)-shall be constructed, erected, placed,
planted, altered or changed in any manger (including color), or otherwise maintained or permitted
to remain on any Lot, nor shall any grading, emvation, or tree removal be comtaenced without
express written prior approval of the Declarant,

architectural character, harmony of external design and lovation in relation fo surrourkiings,
topography, location within the Lot bmmdaxy lines, guality of construction, size and suitability
for residential purposes as part of its review procedure. Only exterior colors of certain earthtone
hues will be acceptable. In this regard, Declarant intends that the Lots shall fotm a developed
residential community with homes constructed of high quality materials consistent with this
Declaration, The Declarant specifically reserves the sight to deny permission to construct or
place any of the Improvements which it determines will not conform to the general character,
plan and outline for the development of the Lots.

Section 3., Documents submitted for approval shall be clear, concise, complete, consistent
and legible. All drawings shall be to scale. Samples of materlals fo be included in the
Improvement raay be required of the applicant at the discretion of the Declarant. Bach applicant
shall submit to the Declarant the following documents; materials, designs and;lorpians therein— -
col!ecﬁve}y referred 1o as the "plans®),

8. Site plen indicating specific mpmvement and indicating Lot
number, strect address, grading, location of the stracture proposed for the Lot,
surface drainage and sidewsalks. .

b.  Complete construction plans, including but not limited to, basement
and upper floor planis, floor areas of each level, wall sections, stair and freplace
sections, exterior elevations clearly indicating flues or chimneys, typs and extent
of siding, roofing, other faces and/or venser materials, exterior color or colors
and landscaping plans. .

c. Concurrent with submission of the plans, Ownsr shall notify the
Declarant of the Owner's mailmg address,

S_@,gm g The Declarant shall ccmsxder gcnetal appearance, ‘exterior colot or mlm's I
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Section 4, Written notice of any approval of a proposed Improvement shall be mailed to
the owner at the address specified by the owner upon submission of the plans or hiand delivered.
Such notice shall be mailed or dettvered within thirty (30) days after the date of submission of
the plass. If writien notice of epproval is not mailed or delivered within such peried, the
proposed Improvement shall be deemed refused by the Declatans,

Section S. After January 1, 2005, or at such earlier date as may be directed in writing
by the Declarant, all privileges, rights, powers and authority under this Article shall be exercised
by and vested in a Comumittee to be selected by the Association. I such a Committee has not
been selected at that time or «t any later time, the requirements of this Article shall not be
applicable during the period when such Committee is not operating.

ARTICLE V.,
GENERAL RESTRICTIONS

Section 1, Residential Purposes Only. Bach Lot shall be used exclusively for single-
family residential purposes, except for such Lots ot paris thereof as may he:wggyg__p_agggg?gggm R
of dedicatéd by Detluragit, 6 I8 sticcessors or assigns, for uge ifi Conneéction with a Common
Pacility, or 25 & church, school, park, or for other non-profit use. Provided, however, this
prohibition shall not applys--— -« . |

a, ‘Toanybzﬂ}dingor-memiswbeuwdemmaly by a -
public utility company in contiection with the furnishing of public utility services
1o the Properties; or

B, To any portion of a bullding used by Declarant, its Heensees or
assigns, for a manager's office or & sales office.

Section 2. Fences, Ete, No fencé shall be erected or permitted to remain In front of the
mitimum building setback line applicable to any Lot on the Properties. No hedgea or mass
planted shrubs shall be permitied more than ten (10) feet in front of the front building line. No
fences or walls shall exceed a height of six (6) feet. A particular type of fence may be specified
as standard for the Propertics by Declarant, but, in any event, any fence and the location thereof
raust still be approved by the Declarant as provided in Article IV. A} produce or vegetable
gexdens shall be maintained only in resr yards, No external television or radie antenna shall
hereafter be erected on or abiout any of the building shies or Lots within the Properties. A
satellite receiving dish not exceeding eighteen (18) inches in diameter may be allowed if the
appearance and location are approved by the Declarant as provided in Article V. No clothesline
or clothes hangers may be constructed or used unless completely concealed within enclosed patio
arcas. No swimming pool shall be permitted which extends more than one {1) foot above ground
level. No storage shed of any kind shall be permitted on any Lot.

Section 3. . No trailer, basement, tent,’shack. garage, barn or
other outbuilding shall at any time be used for human habitation, temporarily or permanently,
nor shall any structure of a temporaty character be used for human habitation. Provided,

-7
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however, nothing conteined herein shall restriet Declarant -or its assigns f.mfn iocatmg,
constructing o moving & temporary real estate and/or construction office on any building slie’in
thePtoperﬁcstobeuseddnringthepeﬁcdofwnﬁtuc&on?nandsaleoftgemwiﬂﬁnthe
Propesties. Declarant or fs assigns may also erect and maintain mode] homes for sales purposes,
and rental and lease purposes, and may operate such office or offices therein for so Jong a8 it

deems necessary for the purpose of selling, renting or leasing the Properties.

Sectiond, Livestoc Poultry Prohikited. No stable or other shelter for any animal,
Tivestock, fowl or pouliry shall be erected, altered, placed of permitied to remain on any Lot
exoept that & doghouse shall be permitted provided the construction plans and specifications and
the location of the proposed structure have first been approved in writing by the Declacant or the )
Cotamittee. Dog runs and dog houses shal be placed at the rear of the building, concealed from 4
public view. No animals, Hvestork, fowl or poultry of any kind shall be raised, bred or kept on
any Lot, except that no more than two dogs, cats or other household pets maintained within the
dwellings may be kept, provided that they are not kept, bred or maintained for any commercial
purposes.

Section 5. Billboards and Ngisances Prohiblted. No adverﬁsiqgsigns,bﬂ}’haards,
unsightly objects or naisances shall be erectad, placed of pérmitiéd fo remain on any Lot except
one (1) sign per Lot consisting of not more than six (6) square feet advertising a lot as *For
Sale™; not shall the premises be used in any way for any purpose which may endanger the health -
or unreasonably disturh the owner ér owners of any Lot or any resident thereof, Further, no
business activitles of any kind whatsoever shall be conducted on any Lot. Provided, however,
the foregoing paragraph shall not apply t the business activities, signs and billboards or the
consiruction and maintenance of buildings, if any, by Declarant, their agents or assigns, duting
the construction and sale of the Lots. ‘ ' : :

Section 6. Noxfous Activity. No noxious or offensive activity sheil occur on the
Proporties, nor shall any trash, ashes ot other refuse be thrown, placed or dumped upon any
varant bullding site, nor shall anything ever be done which may be or become an annoyance or
ruisancs to the neighborhood. Any exterior lighting installed on any Lot shall either be indirect
or of such controlled fosus and intensity as not to disturd the residence of any adjacent propetty.

Section 7. Xrash Incinerators. Noincinerator or trash burner shall be permitted on any
Lot unless the same is incorporated fnto the dwelling and not exposed to view from the outsfds
of the dwelling. No garbage, (rash can, container or fuel tank shall be permitted to remain
outside of any dwelling, except for pick-up purposes. During the period .of construction,
however, there may be occasions when it will be necessary to use temporary propane tanks untf}
gas has been installed in the subdivision, and the temporary installation of these propane tanks
is spacificaily allowed. Mo garden, lawn or maintepance equipment of any kind whatsoever shall
be stored or permitted to remain outside of any dwelling except when in actual use unless
completely screencd from view from every street and from all other Lots in ths Properties. No
garbage, refuse, rubbish or cutting shall be deposited on any styeet, road or Lot.

“'?\‘ 111¢

Section 8, Genera iilding Bestrictions. All Lots within the Propertics shall be used
only for detached single family residences, and no more then one single family dwelling with
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i id Lots
attached shall be erected, altered, placed or permitted to remain on any one of sai
m homes may be attached as duplexes by use of 710 lot line apgl party s;va;lub;:ﬁdt:iephnne,
o e i £ e o

elling on which cons on has

ﬁ: :‘fzxindﬁgﬁon was dug for said dwelling, No excavation dirt shall be spread across :l;;y lz;ai;;
such a fashion a8 to materially change the contour or d.rainage of any Lot. No dw : ngl a
exceed two and one-half (2 1/2) stories in height excluding the basement or walk-m.xt wef.each
homes constructed on sald Lots must have two-car garages. All exposed foundations o :
improved Lot facing the public or private street (fronty shall be faoed with brick, stoze te?lrto
comparable substance approved by Declarant, and all other foundations shall be pam!
harmonize with the exterior of the building.

Section 9. Mainte » of Vesetation and Equipment. Any exterior air conditioning
condenser unit shall be piaced in the rear yard or any side yards so as not to be visible from
public view. No grass, weeds or other vegetation will be grown or otherwise permitted to
.commence or confinue, and no dangerous, diseased or otherwise objectionable shrubs or trees
will be maintained on any Lot so as to constitute an actual or potential public nulsance, create
a hazard or-undesirable proliferation, or detract from a neat and trim appearance. Vacant Lots
shall not be used for dumping of earth or any waste materials
shall be allowed to reach a height in excess of twenty-four (24) inches.

Section 10, Vehicles, Trajlers and Equipment. No repair of any boass, antomobiles,
motorcycles, trucks, campers or similar vehicles requiring a continuous time period in excess of

forty-eight (48) hours shall be permitted on any Lot at any time; nor shall vehicles offensive to
the neighborhood be visibly stored, parked or abandoned on any Lot. No unused building -
material, junk or rubbish shall be left expossd on the Lot except during actual building
operations, and then only in as neat and inconspicuous a manner as possible. No boat, camper,
trailer, auto-drawn or mounted trailer of any kind, mobile home, truck, aireraft, camper truck
or similar chatte] shall be maintained or stored on any part of 2 Lot (other than in an enclosed
structure) for more than twensy (20) days within a calendar year, No motor vehicle may be
parked or stored outside on any Lot, except vehicles driven on a regular basie by the occupants
of the dwelling located on such Lot. No grading or excavating equipment, tractors or semi-
tractors/trailers shall be stored, parked, kept or maintained in any yards, driveways or streets.
However, this Section 10 shall not apply to trucks, tractors or commercial vebicles which are
necessary for the construction of residential dwellings during their period of construction.

Section 11. Telephone Installation. In the avent ninety percent (90%} of al! Lots within
the Subdivision are not improved within five (5) years after the date on which U.S. West
Commupicstions, Inc. files notice that it has completed installation of telephone Hnes o all of
the Lots covered by these Covenants in the Subdivision (herein the "Subdivision Improvement
Date"), then U.S, West Communications, Inc. may impose & conmection charge on each
unimproved Lot in the amount of Four Hundred Fifty Dollars ($450.00). A Lot shall be
considered as unimproved if construction of & pertnanent structure has not commenced on a Lot
Construction shall be considered as having commenced if a fovting inspection has been requested
on the Lot in question by officials of the City or other appropriate governmental authority. The
connection charge described herein shall be void and nopassessable in the event construction shall

9
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have commenced on at least ninety percent (30%) of the Lots subject to these covenants w!{hm
five (5) years from the date U.S, West Communications, Inc, files the above—descﬂbed‘nohce..
Should such charge be implemented by U.S. West Communications, Inc. and remaln unpaid, then
such charge mey draw interest at the rate of ten percent (10%) per anoum commencing after the
expiration of sisty (60) days from the time all of the following events shall have occurred: (1)
the Subdivision Improvement Date, and (2) U.S. West Communications, lnc. sends ¢ach owner

" of record a writlen statament or billing for Four Hundred Fifty Dollars (§450.00) for each
wnimproved Lot,

Section 12. Tree Maintepance. The Association is granted an easement over 4 fifteen
(15) foot strip of property along that portion of each lot which adjoins either public streets or the
Cutlots for the purpose of maintaining, moving, replacing, removing, trimming, servicing,
" feeding and otherwise dealing with any trees which have been planted within the described
easement area. Any trees within such area will be the property of the oweer of the aubject lot,
but the Association will have the continning and absolute right to work and deal with said trees
.&s described above. No owner or designee of any owner shall take any action with respest to
any of the trees in the described easement area without the prior written comsent of the
Association. The Assoclation will use its best effort not to unduly interfere with any Lotinthe -~
exexcise of its rights under this easement and will return any damaged or disturbed area o the B
same condition as existed before the subject activity,

ARTICLE VI
GENERAL PROVISIONS

Section, 1. Enfarcement. The Declarant, or any Ownet, shall have the right to enforce
by any proceeding at taw or in equity al restrictions, conditions, covenants, reservations, liens
and charges now or hereafter imposed by the provisions of this Declaration. Failure by the
Declarant or by any Owner to enforce any covenanis or restrictions herein contained shall in no
svent be deemed a waiver of the right to do so theresfter.

Section 2. Severability. Invalidation of any one of these covenants or restrictions by
judgment or court order shall in ro way affect any other provisions which shalt remain in full
foree and effect. ' . . '

Section 3. Convevance of Outlots. The Declarant will convey the Outlots to the
Association at such time as the Class B membership in the Association shall cense, or af such
eatlier time as the Dsclarant may determine, in its gsole discretion. Eusements shall be granted

by the Declarant pver the Outlots to accommodate sanitary snd storm sewers and other public
utilities 10 serve the Properties,

Section 4. Rules and Regulations. The Board of Directors shall have the right to
promulgate rules and regulations for the use of the Common Facilities which may be enforced
in the manner provided in the By-Laws; provided, however, that no such rule or regulation shall
be effective unless and until it has been approved at a meeting of the members.
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Section 3. Dissolution. The Association may be dissolved with the assent givex in
witing and signed by not less than two-thirds of the Owners, Upon‘dissoluﬁﬁn, other than
incident o 3 terger Or consolidation, and after payment of any cbligations of the Association,
the assets of the Association shall be dedicated to an appropriate public agency or uther nonprofit
corporation for use for purposes similar to those for which this associstion was created. In the
event that such dedication is refused acceptance, such assets shall be granted, conveyed and
assigned to any nonprofit corporation, association or trust to be devoted to such similar purpose.

WITNESS OF, the undersigned Declarant has executed this Declaration this
(p“éN day of e , 1998,

BENCHMARK HOMES, INC.,
a Nebraska Corporation

'STATE OF NEBRASKA. )
) ss,
COUNTY OF DOUGLAS ) -

The foregeitg instrument was acknowledged before me this ..é..i.._ day of
» 1998, by JOHN C. CZERWINSKJ, JR., President of Benchmark Homes

Inc.
2 Nebraska Corporation, on behatf of the corporation, T

otary Public
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STATE OF NEBRASKA )
Y s8.

. COUNTY OF DOUGLAS )

The foregoing instrument was ackmowledged before me this /Z= day of
.E'gém;“g 1998, by Olie T %@gg , Bssosdad WP of
COMMERCIAL FEDERAL BANK, on bebelf of the corporation.
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